Thereafter the matter came on for trial of the operator's
defense, inter alia, that Mr. Crumrine's ruling of October 6,
1982, as confirmed by the District Manager on May 19, 1983,
was res judicata and therefore the Commission had no authority
to adjudicate the matter de novo.  This defense dissolved
in the light of disclosures that, to say the least, reflected
poorly on the independence, objectivity and neutrality of the
district conference procedure.

As pictured in this record, the district conference pro-
cedure has a potential for seriously undermining the deterrent
effect of the civil penalty provisions of the Mine Safety
Law. 12/ In this case, the conference officer on the basis
of anTnformal discussion with a representative of the
operator chose to dismiss the unwarrantable failure charges
on the roof fall violation because he did not want to
stigmatize a member of supervisory management.  This
myopic view of what actually occurred was then used to
justify a reduction in the amount of the civil penalty
warranted for the institutional failure responsible for
the fatality.  Without even reading the official MSHA fatal
accident report, Mr. Crumrine, based solely on what the
operator's mine superintendent told him, concluded that
because Mr. Binns was not alone guilty of an unwarrantable
failure violation and Mr. Singleton was not, under MSHA
policy, chargeable with such a violation Bethlehem, as
operator, was responsible only for a strict liability, no
fault violation to which no culpability would attach. ^ The
District Manager sub silencio, followed through on this
evaluation by indicating to the assessment office that the
negligence of Binns, Singleton and the operator be considered

12/ While a new administration has the right to try a new
philosophy of enforcement implicitly endorsed by the democratic
process, it is axiomatic that the leaders of every administra-
tion are required to adhere to the dictates of statutes that
are also products of democratic decisionmaking.  Unless this
administration can convince Congress to change those provisions
of the Mine Safety Law it finds objectionable, it is its
duty to enforce the statutory mandate in a manner consistent
with the original Congressional intent,  A new administration
may not refuse to enforce a law of which it does not approve.
Motor Vehicle Manufacturers Ass'n v. State Farm Mutual
Automobile Ins. Co.,      U.S. "    77 L. Ed 2d 443 n.
June 24, 1983} (Rhenquist, J. in concurring) . Prosecutorial
discretion does not extend to nullifying or recreating law
without changing it through the legislative process.  There
are statutory and constitutional limits on the discretion of
policy makers to disavow the will of Congress.
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